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1)
TORTS

1) What claims, if any, can Patricia reasonably bring on Stephens' behalf

against Contractor? Discuss.

Negligence Per Se:

Statues may impose a duty of due care so that violation of the statute may
imply both a duty and a breach in negligence actions. When enacting the
statute, the legislature must seek to prevent a particular type of injury and

protect a particular class of plaintiff.

Here, the facts indicate that a "safety inspector determined” the site violated the
standards intended to prevent cave ins and protect workers.

Contractor will argue that the statue is in place to protect workers, not others.

Thus, as the statute is in place specifically to protect workers from such cave

ins, Negligence Per Se shall not be a valid claim.

Violation of a Statute:

Violation of the statute would indicate both a breach of a duty of due care as

well as the duty owed.

Here, while the statute was violated, the party harmed was Stephen, not a

worker on the site.

Thus, while there was a violation, Stephen was not a class of plaintiff particular
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to the protections sought in the creation of the stature.

Negligence:

The defendant's breach of a duty of due care owed to the plaintiff which is the

actual and proximate case of the plaintiff's damages.

Duty - Standard Duty of Due Care:

Conduct as measured by the reasonable person under the same or similar

circumstances.
Here, Contractor is expected to conduct their activities as would a reasonable

contractor under the same or similar circumstances in regard to the hazard
posed by the excavation hole.

Duty - Special Duty:

Imposed by statute or case law, a standard of care which may be in addition to

or instead of the default Standard of Due Care.

Attractive Nuisance:

A land occupier has a duty to exercise a reasonable duty of due care to warn or
protect children from artificial conditions which may pose a threat of death or

serious bodily harm.

Here, Contractor has a special duty to the workers, to prevent harm to them,
however, in addition to that duty, while working on the excavation, Contractor
also hs a duty to warn, or protect, children who might be attracted to the harm
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that the excavation hole would present.

Here, a safety inspector determined that the site was unsafe for professionals
working on the site. | would certainly be easily discerned that such dangerous
conditions would pose a serious threat of harm, or death to a child (in this case a

ten year old) who might wonder over to the site lacking adequate protection.

As Stephen did indeed locate the site, climb in and was rapidly buried with soil,

such a danger is evident.

Thus, Contractor is liable for not protecting children who might have been

attracted to the site.
Breach:
Failure to exercise a duty of due care.

Here, Stephen found his way into the site and was covered with soil - requiring

extraction from the soil.

Thus, Contractor has breached their duty of due care to Stephen.

Causation:

Actual Cause:

But for the site being open and available, without supervision or other safety
features in place, Stephen would not have been injured. Thus, Contractor is the

actual cause of Stephens' damages.
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Proximate Cause:

It is foreseeable that if a child wondered into an unsafe excavation, that they
would be injured by a resulting collapse. Thus, Contractor is the proximate cause

of Stephens' damages. -

Intervening Cause:

An event that alters the natural chain of events which may connect a wrongful

act with an injury.

Here, Contractor could argue that the Foreman was responsible for the job site

and that his lack of supervision of the site would cut off Contractor from liability.

However, Foreman is an employee of Contractor, and as such, Contractor will
be held Vicariously Liable under the theory of Respondeat Superior.

Vicarious Liability:

Liability for the tortious acts of another due to a relationship between the

parties.
Here, Foreman works for Contractor. As such:

Respondeat Superior:

An employer is held liable for the tortious acts of their employees while in the
course and scope of employment, and for negligent hiring, training and

supervising of their employees.

As Foreman works for Contractor, the act of leaving the excavation site
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unprotected creates the liability to Contractor.

Thus, Contractor is liable for the negligence of Foreman under the theory of

respondeat superior.

Damages:

Plaintiff must show actual damages to person or property.

General Damages:

Awarded for the pain and suffering stemming from the damages (injury / harm).

Here, Stephen suffered from a sprained ankle and broken ribs, a painful

physical condition.

Thus, barring an adequate defense, Contracts will be liable for Stephens' pain

and suffering resulting from his damages.

Special Damages:

Awarded for all economic expenses stemming from the damages (medial / lost

wags).

Here, Stephen has broken ribs as a sprained ankle and broken ribs as a resuilt

of his rescue from the excavation site.

Thus, barring adequate defenses, Contractor will be liable to Stephen for his

expenses for Stephens' medical expenses.

Contributory Negligence:
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A complete bar to recovery for a plaintiff whose conduct contributed to their own

harm.

As Stephen is a ten year old boy, it is unlikely that he could foresee the gravity
of the danger presented to him at the excavation site.

Thus, this defense would not likely succeed.

Last Clear Chance:

Should the defendant have had the opportunity to prevent the harm to the

plaintiff, the plaintiff may recover damages.
Here, even if Contractor could claim Contributory Negligence, Foreman,
Contractors employee was at the site and had the opportunity to prevent

- Stephens' injuries.

Thus, if in a jurisdiction invoking Contributory Negligence, and a court found for
Contractor, Stephen would still have the opportunity to recover damages.

Comparative Negligence:

Apportions the negligence of the plaintiff and the defendant accordingly. In a
Pure Comparative jurisdiction, the plaintiff may recover a percentage of their
damages even though their negligence exceeds that of the defendant. In a
Partial Comparative jurisdiction, the plaintiff may be barred from recovery if

their negligence equals or exceeds that of the defendant.

Here, should a court find that Stephen is liable for any of his injuries, the court
could apportion the damages appropriately based on the percentage of
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negligence determined.

Assumption of the Risk:

A complete bar to recovery to the plaintiff who placed themselves at risk with

knowledge and acceptance thereof.

Here, Stephen is a ten year old boy who could not arguably foresee the danger
presented to him, nor appreciate the hazard. thus, it is further unlikely that he
could accept such risk.

Thus, this defense will likely .fail as well.

2) What claims, if any, can Patricia reasonable bring on Stephens’ behalf

against Foreman? Discuss.

- _Negligence:
Defined and discussed above.

Duty - Standard Duty of Due Care:

Defined and discussed above.

Duty - Special Duty:

Defined and discussed above..

Attractive Nuisance:
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Defined and discussed above.

Breach:

Defined and discussed above.

Causation:

Actual Cause:

Defined and discussed above.

Proximate Cause:

Defined and discussed above.

Intervening Cause:

Defined and discussed above.

Damages:

Defined and discussed above.

General Damages:

Defined and discussed above.

_Special Damages:

Defined and discussed above.
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Contributory Negligence:

Defined and discussed above.

Last Clear Chance:

Defined and discussed above.

Comparative Negligence:

Defined and discussed above.

Assumption of the Risk:

Defined and discussed above.

Conclusion:

As to Foreman, liability will run through Contractor through Vicarious Liability

that Contractor has for Foreman.

Contractor could seek Indemnification (The party primarily at fault for the harm
would be required to pay the party who was sued and forced to pay a judgment
has the right to indemnification of the party primarily responsible for the

damages.).
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2)

Criminal Law

1) With what crimes, if any, can Ann reasonably be charged with, and what

defenses, if any, can she reasonably assert? Discuss.

Burglary:

Intentional breaking and entering the dwelling house of another in the nighttime
with the specific intent to commit a felony therein. Modernly, trespassory entry

into any structure with the intent to commit any crime, larceny will do.

Here, the facts state that Ann broke a window and let herself in. Further, it was
"ate on night." The structure was Victors' home and Ann had the specific intent
to "scare him into paying her."

The facts indicate that Ann was attempting to recover a debt rightfully owed to
her, which Victor was refusing to repay, thus, the element of common law
burglary of intent to commit a felony therein is lacking.

As the facts do indicate that Ann intended to scare Victor (assault discussed
below), this would meet the requirements of modern law burglary, as Ann did
intent to threaten force to get repaid.

Thus, Ann could be charged with modern law burglary.

Assault:

Intentionally placing another in fear of imminent harmful or offensive touching

without privilege or consent.
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Here, once inside Victors' home, she did not have the gun drawn (as it was in
her waistband), however, the breaking into Victors' home would place him on
notice that an imminent harmful or offensive touching would occur.

Thus, Ann could reasonably e charged with assault.

Battery:

Intentional harmful or offensive touching of another without privilege or consent.
While Ann did lunge at Victors' arm, the facts indicate that she was frightened
when she did so. As the gun (discussed below) was loaded, it would provide Ann
with knowledge that the gun would be a deadly force, and her fear was thusly
justified.

Ann would argue self defense.

Thus, at this point, Ann could not reasonably be charged with battery.
Homicide:

The killing of one human being by another human being.

Victor is dead from a gunshot in the resulting struggle - thus a killing had

occurred.

Actual Cause:

But for Ann bringing a loaded gun to Victors' home and the resulting struggle for

control of the firearm, Victor would not be dead.
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Thus, Ann is the actual cause of Victors' death.

Proximate Cause:

It is foreseeable that when the struggle took place that the gun could discharge.
Thus, Ann is the proximate cause of Victors' death.
Murder:

A killing with malice aforethought. Malice may be demonstrated by 1) Intent to
kill, 2) Intent to cause serious bodily harm, 3) Reckless and wanton disregard for
the high risk to human life (depraved heart) or 4) by The Felony Murder Rule,
whereby an unintentional death occurs in the commission of an inherently

dangerous felony.

Here, Ann had no direct intent to kill Victor, however, the prosecution should
argué that the bringing of a loaded gun to collect a debt would be considered as
reckless and wanton disregard to the high risk to human life - as a firearm is a
deadly weapon.

Thus, Ann could reasonably be charged with the murder of Victor.

First Degree Murder:

An unlawful murder with intent to kill, premeditation and deliberation.

Here, Ann had no intention of killing Victor, the facts clearly indicate that she
wanted to scare Victor into paying her for a debt, thus, she lacked the required

elements of intent to kill, deliberation and premeditation.
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Second Degree Murder:

All murder which is not murder in the first degree:

Here, Ann would be reasonably charged with second degree murder, barring an

adequate defense.

Mitigation: (Heat of Passion / Provocation):

A defendant may seek mitigation for circumstances where by the victim had

provoked the defendant who had not have time to cool off prior to the killing.

Provocation:

The reasonable person must have been provoked under the same or similar
circumstances, and the defendant must have been provoked.

Here, Ann would argue that the struggle for the gun was a provocation for her to

take affirmative actions and that a reasonable person would have done the same

n such a situation.
Cool Off:

The reasonable person must not have had time to cool off prior to the killing,

and the defendant must not have cooled off.

Here, Ann would argue that in the heat of the struggle, it was not possible for
her to cool off, nor would the reasonabie person.

This argument should fail however, because the dangerousness of the situation

was created by Ann, who brought the firearm and broke into Victors' home.
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Voluntary Manslaughter:

An intended killing without malice aforethought.

Ann could argue that she had no intent to kill Victor, and that the killing was part
of a struggle for the firearm.

This may not be a reasonable charge against Ann due to her lack of intent (at
any time during the struggle) to actually kill Victor.

Ann would argue for mitigation td involuntary manslaughter discussed below.

involuntary Manslaughter:

An unintentional killing without malice aforethought (an accidental killing).
Here Ann would argue that the killing of Victor was completely accidental. The
- facts indicate that Ann did bring a firearm, but nothing in the facts indicate that
Ann removed the gun from her waist band, in fact, Victor did.

Thus, a charge of Involuntary Manslaughter would be reasonable.

Ann will not have a valid defense to this charge.

Larceny:

The intentional trespassory taking and carrying away of the personal property of
another with the intent to permanently deprive.

Here, the $500 was taken from a desk drawer by Victor, indicating that it was his
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money. After the struggle and the death of Victor, Ann picked up the $500 and
left. The $500 that Ann took was not likely the $500 that Victor had owed to Ann
(serial numbers would indicate that it was probably different) funds and that Ann
taking this $500 was a taking of the personal property of Victor that he would

certainly be permanently deprived thereof.
Thus larceny would also be a reasonable charge.

Ann will have no valid defense for this crime.

Battery - Bicycle:

The intentional harmful or offensive touching of another without privilege or

consent.

Here, Ann was "speeding" away from the scene of Victors' death when she

struck and injured a bicyclist.
Ann would argue that she had no intention of striking or harming the bicyclist,

however, the prosecution would argue that in her fleeing the scene of a
homicide, that the intent is continuing in nature and that Ann would be liable for

the negligent battery of the bicyclist.

This would be a reasonable charge against Ann.

She would have no valid defense.
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3)
Contracts

1) Does the purchase agreement contain a covenant by Sam not to
complete? Discuss.
Formation:

For a contract to be valid, it must consist of an offer, acceptance and
consideration that a court may use to determine the rights and duties of the

parties.

UCC v. Common Law:

Contracts for the sale of goods, movable chattels identifiable at the time of
contract, are governed by the Uniform Commercial Code, contracts for services

are governed under the rules of the common law.

Here, the contract is for the sale of a business, thus, the common law shall

govern.

Preliminary Negotiations:

Those communications between parties prior to a valid offer being tendered.

Here, Sam and Betty had discussions in regard to a specific covenant . Betty is
seeking for a promise by Sam to not complete with Betty in Town for period of

two years.

Further, Sam created a revised covenant that simply and specifically stated

what Betty had asked Sam for in these preliminary negotiations.
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Offer:

The manifestation of present contractual intent with certain and definite terms

communicated to the offeree.
Here, the facts present:

Quantity = 1 Business

Time of Performance = Reasonable time frame to complete the deal.
Parties = Sam and Betty

Price is not indicated, but may be presumed to have been known as Betty
submitted "the purchase price" to Sam.

Subject Matter = the Business.

Thus, a valid offer has been presented to Betty, by Sam, for the purchase of his
interior design business. |

Acceptance:

The unequivocal assent to the terms of the offer.

Here, Betty has signed a purchase agreement and submitted payment. While
the facts indicate that Betty had not read the agreement, and that Sam had
inadvertently sent the original agreement, the negotiations between Betty and
Sam had been without incident or argument - and Sam readily wrote out a

covenant that was acceptable on its face to satisfy Bettys' request.

Thus, Betty has accepted the offer.

Consideration:
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That which is bargained for and given in exchange for a return promise

requiring detriment and benefit.

Here, Betty is bargaining for an interior design business for the payment of
money and Sam is bargaining for money in exchange for his interior design
business.

Thus, there is adequate and appropriate consideration for this deal.

Conclusion:

Thus, there is a valid contract between Sam and Betty, and this agreement
does contain a covenant by Sam not to compete, the primary concern is what
the covenant indicates - discussed below.

2) Is the purchase agreement enforceable? Discuss.

Indefiniteness / Ambiguity:

Contracts that lack sufficiently definite terms such that the court could not

conclude, nor could the parties agree, that there is a contract in force.

Here, the facts indicate that Betty learned of Sam's efforts in Town some six
months after her executing the purchase agreement, thus, there is indication that
the parties had intended to complete the purchase agreement.

Further, the actions by Sam and Betty in preliminary negotiations indicate that
the parties had been working for a successful transfer of the business and a
mutually beneficial deal.
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Thus, while the one element of the purchase agreement does not appear to be
cleary understood by the parties - as evidenced by Sam's statement that, while
the clients lived in Town, the jobs had been located outside of Town - it would be
indicative that the parties did not have a clear understanding of that specific

covenant.
Betty would argue that she was bargaining for a non complete by Sam of clients
who lived in Town, while Sam would claim that he thought the agreement was to

not complete with jobs performed within Town.

Parol Evidence:

Information that is presented as a clarification to the essential terms of the
agreement. Fully Integrated terms may not be presented which contradict the

terms of the agreement.

Here, the facts indicate that Sam never signed the purchase agreement - thus
leaving it in an executory state.

Evidence which would clarify the covenant should be allowed to clarify the
essential terms of the agreement. During preliminary negotiations, Betty had
asked for, and Sam had instantly agreed to, the covenant for Sam not to

compete without argument or delay.

Thus, the evidence should be allowed.

Mistake - Mutual:

Whereby a mistake is made to where the parties could not have a mutual

understanding of the essential terms of the agreement, the agreement would be
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invalid due to the parties not presenting a meeting of the minds.

Here the facts indicate that Betty had the primary concern of, "l don't want to
complete with your ties to your former clients in Town." It is pretty clear that the

clients would be in "Town."

However, Sam rewrote the covenant to state that he would not "perform interior

design services in Town..."

Thus, if the court would find that there is no meeting of the minds, the court

could find that there is no valid purchase agreement.

This is unlikely as the intent of the parties can be discerned by the preliminary
negotiations and intent of the parties to contract.

Conclusion:
Thus, the court should find that the purchase agreement is enforceable and that
evidence may be introduced to clarify the intent of the parties in regard to the

essential aspects of the covenant to not compete by Sam - as the purchase

agreement is executory, and the intent can be discerned by the court.

3) Assuming the purchase agreement contains a covenant by Sam not to

compete and it is enforceable, did Sam violate the covenant? Discuss.
Mistake:

Defined and discussed above.
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The facts indicate that Betty and Sam had a different idea in mind from the
original preliminary negotiations through the executory purchase agreement.
Sam is apparently operating from one position whereas Betty is under a different

understanding.
Presuming that the purchase agreement was valid (it was) and that it contained
a covenant for Sam to not compete (it did), then Sam would be in violation of the

covenant.

Sam would argue that his violation of the agreement was unintentional and

unintended, which does not negate the violation of the covenant.

Conclusion:

As the agreement would stand, with a valid purchase agreement and an
enforceable covenant to not compete, yes, Sam has violated the covenant not to
compete.
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4)
Torts

Which is the likely outcome of a negligence claim brought by:

1) Ethan's parents against Cathy, on behalf of Ethan?

Negligence:

Defendant's breach of a duty of due care owed to the plaintiff which is the

actual and proximate cause of the plaintiff's damages.

Duty - Standard Duty of Due Care:

Conduct as measured against the reasonable person under the same or similar

circumstances.

Barring any statute or case law otherwise, Cathy bwes a duty of due care to

cause no harm in regard to her feeding of the cats in the neighborhood.

Duty - Special Duty:

Imposed by statute or case law, a duty of due care which may be in addition to

or instead of the default standard duty of due care.

Attractive Nuisance:

A land occupier has a duty to exercise a duty of due care to warn or make safe
(protect) children from artificial conditions which might cause death or serious

bodily harm.
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Here, Cathy is feeding cats, across may jurisdictions to be considered "free
roaming animals" with little more requirement than to have annual shots and a
license. The facts indicate that Cathy is feeding these cats, and that - while no
indication seems to show they are feral cats - an animal may react in a unique

fashion to different situations.
Further Cathy is on notice from Darla that the cats come around and defecate
and urinate on Darla's property (in the sandbox that children use). In addition,

Darla specifically mentioned that the cats might scratch one of the children.

The cats, therefore may be considered an attractive nuisance in regard to the

children.
Breach:

The failure to exercise a duty of due care.

Here, Cathy would have a duty of due care because of her actions bringing the
cats around to the neighborhood, and as a result of the cats entering the day
care property to relieve themselves in the sand box frequented by the children,
Cathy has breached her duty of due care in continuing to feed the cats.

Thus, Cathy has breached her duty.

Causation:

Actual Cause:

But for the cats coming around to the neighborhood - and due to Cathy feeding
them - Ethan would not have been scratched. Thus, Cathy is the actual cause of

Page 2 of 16



(Question 4 continued)

ID: 00210 (CalBarFY 10-23-12_AM) October 2012 First-Year Exam

Ethan's damages.

Proximate Cause:

It is foreseeable that if the cats continued to grow in number and frequent the
day care property, that one of the children might be scratched by a cat. Thus,
Cathy is the proximate cause of Ethan's damages.

Damages:

Plaintiff must show actual damages to person or property.

General Damages:

Awarded for pain and suffering stemming from the damages.

Here, Ethan was scratched by a cat, which caused a serious infection.

Special Damages:

Awarded for all economic expenses stemming from the damages.

Here, Ethan had an infection which would have required care.

Barring an adequate defense, Cathy would be liable for Ethan's damages.

Contributory Negligence:

A complete bar for recovery of a plaintiff who has contributed to the occurrence

of their own injury.
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Nothing in the facts indicate that Ethan contributed in any way to his own injury,

tus this defense would fail.

Comparative Negligence:

Apportions the negligence of the plaintiff and the defendant accordingly. Ih a
Pure Comparative jurisdiction, the plaintiff may recover a percentage of their
damages even though their negligence exceeds thai‘ of the defendant. In a
Partial Comparative jurisdiction, the plaintiff may be barred from recovery if

their negligence equals or exceeds that of the defendant.

Here, nothing in the facts indicate that Ethan was negligent in any fashion.

Thus, this defense will fail.

Assumption of the Risk:

A complete bar to recovery for a plaintiff who places themselves at risk with

knowledge and acceptance thereof.
Here, nothing indicates that Ethan assumed a risk. This defense will also fail.

Conclusion:

Cathy will be liable for Ethans' damages.

2) Ethan's parents against Darla, on behalf of Ethan?

Negligence:

Defendant's breach of a duty of due care owed to the plaintiff which is the
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actual and proximate cause of the plaintiffs damages.

Duty - Standard Duty of Due Care:

Conduct as measured against the reasonable person under the same or similar

circumstances.

Barring any statute or case law otherwise, Darla owes the duty of due care as

that of a day care owner dealing with children.

Duty - Special Duty:

Imposed by statute or case law, a duty of due care which may be in addition to

or instead of the default standard duty of due care.
Darla would have a special duty of due care (see below).

Attractive Nuisance:

A land occupier has a duty to exercise a duty of due care to warn or make safe
(protect) children from artificial conditions which might cause death or serious

bodily harm.

Here, Darla is aware of the potential threat to the harm of the children because

she had a specific discussion with Cathy in regard to the cats.

Darla's research of cats being repelled by ammonia enticed Darla to pour
ammonia into the sand box in an attempt to remove the problems associated
with the cats, however, by doing so, Darla created an additional potential for

harm, for which she will be held liable.
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Invitee:

A business invitee has the duty of due care to warn of known dangerous

conditions, but to also search for and make safe dangerous conditions for

business invitees.

Here, the children in Darla's care are business invitees. The facts indicate that
Darla knew of the propensity for the cats to relieve themselves in the sand box
that the children use. Thus, Darla was on notice of the potential hazards that the

cats might present.

Darla, owes a duty of due care to the children she is in charge of, and a special

duty of due care as they are business invitees.

Breach:

Defined and discussed above.

Here, Darla made a reasonable attempt to alleviate the potential problems of the

cats being on her property.

In regard to Ethan, Darla knew that the cats had been coming by, and although
she took action, Ethan had been harmed. Thus, Darla breached her duty as the

operator of the day care center to protect Ethan from harm.
Causation:

Actual Cause:

But for Darla allowing the children to play outside, knowing the cats had been on
the property, Ethan would not have been harmed. Thus, Darla is the actual
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cause of Ethans damages.

Proximate Cause:

It was foreseeable, by Darla herself, that a cat might just scratch a child - and
that happened. Thus, Darla is the proximate cause of Ethan’s damages.

Damages:

Plaintiff must show actual damage to person or property.

General Damages:

Defined and discussed above.

Ethan was scratched by a cat and had a serious injury involving pain and
suffering. Thus, Darla will be liable for Ethans Damages.

Special Damages:

Defined and discussed above.
Ethan suffered economic expenses due to being scratched by a cat. Thus, Darla

will be iable for Ethans Damages.

3) Frank's parents against Cathy, on behalf of Frank?

Negligence:

Defendant's breach of a duty of due care owed to the plaintiff which is the
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actual and proximate cause of the plaintiff's damages.

Duty - Standard Duty of Due Care:

Conduct as measured against the reasonable person under the same or similar

circumstances.

Barring any statute or case law otherwise, Cathy owes a duty of due care to

cause no harm in regard to her feeding of the cats in the neighborhood.

Duty - Special Duty:

Imposed by statute or case law, a duty of due care which may be in addition to

-or instead of the default standard duty of due care.

Attractive Nuisance:

A land occupier has a duty to exercise a duty of due care to warn or make safe
(protect) children from artificial conditions which might cause death or serious

bodily harm.

Here, Cathy is feeding cats, across may jurisdictions to be considered "free

roaming animals" with littie more requirement than to have annual shots and a
license. The facts indicate that Cathy is feeding these cats, and that - while no
indication seems to show they are feral cats - an animal may react in a unique

fashion to different situations.

Further Cathy is on notice from Darla that the cats come around and defecate
and urinate on Darla's property (in the sandbox that children use). In addition,
Darla specifically mentioned that the cats might scratch one of the children. And
Darla took action to prevent the cats from coming to the sand box.
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The cats, therefore may be considered an attractive nuisance in regard to the
children.

Breach:

The failure to exercise a duty of due care.

Here, Cathy would have a duty of due care because of her actions bringing the
cats around to the neighborhood, and as a result of the cats entering the day
care property to relieve themselves in the sand box frequented by the children,
Cathy has breached her duty of due care in continuing to feed the cats.

Thus, Cathy has breached her duty.

Causation:

Actual Cause:

But for the cats coming around to the neighborhood - and due to Cathy feeding
them - Frank would not have been exposed to the ammonia which Darla had
poured into the sand box to dissuade cats from coming onto the day care

property. Thus, Cathy is the actual cause of Ethan's damages.

Proximate Cause:

It is foreseeable that if the cats continued to grow in number and frequent the
day care property, that one of the children might be scratched by a cat. Thus,
Cathy is the proximate cause of Frank's damages.

Damages:
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Plaintiff must show actual damages to person or property.

General Damages:

Awarded for pain and suffering stemming from the damages.

Here, Frank ingested ammonia and suffered serious injury as a result.

Special Damages:

Awarded for all economic expenses stemming from the damages.

Here, Frank had an infection which would have required care.

Barring an adequate defense, Cathy would be liable for Frank's damages.

Contributory Negligence:

A complete bar for recovery of a plaintiff who has contributed to the occurrence

of their own injury.

While Frank did ingest sand from the sand box, this is behavior to be expected

of a child in a sand box, thus this will not provide an adequate defense.

Comparative Negligence:

Apportions the negligence of the plaintiff and the defendant accordingly. In a
Pure Comparative jurisdiction, the plaintiff may recover a percentage of their
damages even though their negligence exceeds that of the defendant. In a

Partial Comparative jurisdiction, the plaintiff may be barred from recovery if
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their negligence equals or exceeds that of the defendant.

Here, nothing in the facts indicate that Frank was negligent in any fashion. Thus,

this defense will fail.

Assumption of the Risk:

A complete bar to recovery for a plaintiff who places themselves at risk with

knowledge and acceptance thereof.

Here, nothing indicates that Frank assumed a risk. THis defense will also fail.

Conclusion::

Cathy will be liable for Franks' damages.

4) Frank's parents against Darla, on behalf of Frank?

Negligence:

Defendant's breach of a duty of due care owed to the plaintiff which is the

actual and proximate cause of the plaintiffs damages.

Duty - Standard Duty of Due Care:

Conduct as measured against the reasonable person under the same or similar

circumstances.

Barring any statute or case law otherwise, Darla owes the duty of due care as

that of a day care owner dealing with children.
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Duty - Special Duty:

Imposed by statute or case law, a duty of due care which may be in addition to

or instead of the default standard duty of due care.

Darla would have a special duty of due care (see below).

Attractive Nuisance:

A land occupier has a duty to exercise a duty of due care to warn or make safe

(protect) children from artificial conditions which might cause death or serious

bodily harm.

Here, Darla is aware of the potential threat to the harm of the children because

she had a specific discussion with Cathy in regard to the cats.

Darla's research of cats being repelled by ammonia enticed Darla to pour
ammonia into the sand box in an attempt to remove the problems associated
with the cats, however, by doing so, Darla created an additional potential for

harm, for which she will be held liable.

Invitee:

A business invitee has the duty of due care to warn of known dangerous

conditions, but to also search for and make safe dangerous conditions for

business invitees.

Here, the children in Darla's care are business invitees. The facts indicate that
Darla knew of the propensity for the cats to relieve themselves in the sand box

that the children use. Thus, Darla was on notice of the potential hazards that the

cats might present.
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Darla, owes a duty of due care to the children she is in charge of, and a special
duty of due care as they are business invitees. Darla has the duty of due care to

not create a hazardous environment for the children in her care.

Breach:

Defined and discussed above.

Here, Darla made a reasonable attempt to alleviate the potential probiems of the

cats being on her property.

In regard to Ethan, Darla knew that the cats had been coming by, and although
she took action, Frank had been harmed. Thus, Darla breached her duty as the

operator of the day care center to protect Frank from harm.

Causation:

- _Actual Cause:

But for Darla pouring ammonia into the sand box,Frank would not have been

harmed. Thus, Darla is the actual cause of Franks damages.

Proximate Cause:

It was foreseeable, by Darla herself, that a cat might just scratch a child - and

that happened. Thus, Darla is the proximate cause of Frank's damages.

Damages:

Plaintiff must show actual damages to person or property.
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General Damages:

Awarded for pain and suffering steﬁvming from the damages.

Here, Frank ingested ammonia and suffered serious injury as a resuit.
Special Damages:

Awarded for all economic expenses stemming from the damages.
Here, Frank had an infection which would have required care.

Barring an adequate defense, Darla would be liable for Frank's damages.

CONCLUSION:

Cathy ad Darla would both be held liable for both Ethan and Franks damages.
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