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1)
Torts

1) Harry v. Flowers:

Nuisance - Private

The non trespassory interference with use and enjoyment of the land in

possession of another.
Here, the facts indicate that the light from Flowers is extremely bright and casts
a glow far beyond Flowers property. The facts also indicate that Harry could not

tolerate the light coming into his windows 24 hours a day.

Therefore, the light is interfering with the use and enjoyment of the and in
possession of Harry.

Thus, Harry can reasonably bring a claim of private nuisance against Flowers.

Negligence:

The defendants breach of a duty of care owed to the plaintiff which is the actual

and proximate cause of the plaintiff's damages.

Duty:

Behavior as compared to a reasonable person in the same or similar

circumstances.

Here, Flowers owes a duty to be a good neighbor to the surrounding community

Page10f 7
Exam taken with SofTest v11.0.3830.26126



{Question 1 continued}

. ID: 00032{CalBarFY_06-24-14_AM) June 2014 First-Year BExam

which is encroaching closer to its business operations and the facts indicate

such concern.
Further, Flowers has taken steps to warn potential home purchasers of the light.

Flowers has a duty of care to the nearby residents and recognizes this fact in
their efforts to
warn potential home buyers.

Thus, Flowers has a duty, and recognizes such.
Breach:

The failure fo exercise a duty of care.

Flowers will argue that they took steps to warn the home buyers of the light
intrusion, however, the continued expansion of the land for private homes
combined with the knowledge that the light is a problem indicates that Flowers
realized that they would be breaching a duty - especially as the light casts a glow

far beyond Flower's property.
Causation:

Plaintiff must prove that the defendant is the actual and proximate cause of

plaintiffs damages.

Actual Causation:

Here, Flowers readily knew that the light emitted from their operation would
cause concern for the homeowners who purchase homes in the area as
indicated by their warning signs. Harry does have issue with the bright light 24
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hours a day.

The light is being emitted from Flowers operations.

Thus, Flowers is the actual cause of Harry's Damages.

Proximate Causation:

It is not only foreseeable that the light being emitted from Flowers operations
would be a problem for home buyers, but Flowers recognized this point when
they undertook the warning program.

Thus, Flowers is also the proximate cause of Harry's damages.

Damages:

Flaintiff must show damages to person or property.

Here, Harry cannot have the ue and enjoyment of his own home. While the facts
indicate that Harry figured that the "could not be all that bad," it subsequently

was too much for Harry to deal with.

Thus Harry does have the damages of the use and enjoyment of the home he
purchased.

General Damages:

The plaintiff may recover for pain and suffering from the defendants damages.

Here, the facts do not indicate that Harry has any actual pain, but the loss of
sleep infers that Harry is not sleeping well - enough to have a cause of action for

Page 2 of 7



{Question 1 continved)

ID: 00032(CalBarFY 06-24-14 AM) June 2014 First-Year Exam

private nuisance.

With additional evidence to firm up that Harry does indeed suffer from the loss

of sleep, Harry can recover for his suffering.

_Special Damages:

Plaintiff may recover for all economic damages.

Here, the facts indicate that Harry could not tolerate living with the light coming

in his windows 24 hours a day.

Thus, Harry may have economic damages to recover, but nothing is yet
indicated in the fact pattern.

Contributory Negligence:

A plaintiff who contributes to his own damages is barred from recovery.
Here, Harry did indeed know of the light when he purchased the home -

discussed below - and thus, it can be found that Harry contributed to his own
damages for failure to conduct a more through due diligence.

Last Clear Chance:

If a defendant had the last clear chance to prevent the plainiiffs damages, the

plaintiff may recover.

Here, Flowers knew or should have known of the light problem - ad the fact
clearly indicate that they knew.
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Other than the warning sign process about the light issue, the fact pattern does

not cover what other possible solutions Flowers considered.

Flowers may have very well had some other opportunity to reduce the glow that

its operations emitted.

Thus Flowers probably had additional options to prevent - or reduce - the

damages to the home owners - including Harry.

Comparative Negligence:

Compares the negligence of the plaintiff and defendant accordingly.

Pure:

The plaintiff may recover a percentage of their damages if their negligence

exceeds that of the defendant.

Here, Harry contributed to his own damages, this is clear in the facts. However,
Harry may not be fully to bfame - in such a jurisdiction, the offset of Harry's own

damages would still present a possible recovery.

Partial:

Plaintiff may be barred from recovery if their negligence either equals (50/50

lose) or exceeds (50/50 would stilf win) the negligence of the defendant.

In such a jurisdiction, so long as Harry is not negligent in this cause at a point
greater than the negligence of Flowers, Harry could still prevail.

Assumption of the Risk:
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When the plaintiff places themselves at risk with knowledge and acceptance

thereof, it is a complete bar to recovery.
Here, it may seem to be clear that Harry is assuming a risk because he noted
the signs, but considered that the light would not bee too much of an issue - of

which he was incorrect.

Thus, Flowers would argue that Harry assumed the risk of the light and would

be barred from recovery.

Harry would argue that the private nuisance is real, and that Flowers recognized
this fact by the very reality that they took affirmative actions in warning of the
very problem they created.

This needs to be explored with more facts than the fact pattern provides.

2)

Remedies:

Injunction:

Harry can seek an injunction, a remedy in equity, to enforce Flowers to turn the

lights off at night.
The court would have to balance the benefit of Flowers operation with the
difficulty of the homeowners (like Harry) having light casting a glow on the

homes.

In the alternative, Harry can seek to enforce Flowers to find alternative solutions
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to the light poliution that they had been aware of as the community continued to
expand toward Flows operations.

Question #1 Final Word Count = 1043
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2)

Criminal

1) State v. Steve:

Conspiracy:

Defendants who agree fo commit an illegal act, or a legal act by illegal means.

Here, Steve agreed with Will to kill Adam. At the time of the agreement with Will
to kill Adam, the crime of conspiracy was complete.

Thus it would be reasonable to charge Steve with the crime of conspiracy.

DEFENSES will be discussed below.

PINKERTON RULE:

Defendants of the conspiracy will be held liable for all offenses in the

furtherance of that conspiracy.

Here, Steve is the party taking the primary action, so this will be discussed in

more depth with Will below.
Assault:

The intentional placing of another in apprehension of imminent harmful or

offensive touching without consent or privilege.

Here, the facts tell us that Steve assaulted Adam, and we can infer that at some
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point prior to the actual harmful or offensive touching that happened, Adam
would have "seen it coming."

Certainly, Adam had not consented to the touching - nor as Steve privileged to
assault Adam.

Thus, it is reasonable to charge Steve with assault.
Battery:
The harmful or offensive touching of another without consent or privilege.

Here, Steve did actually touch Adam, it would have been harmful (Adam did end
up dead), and offensive.

Steve, again, had not had Adams consent, nor was Steve privileged to initially
touch Adam.

Homicide:

The killing of one human being by another.

Here, the facts indicate that Steve killed Adam.
Thus, there has been a homicide of Adam, by Steve.

Actual Cause:

But for Steve assaulting Adam on a dark deserted street with the intent to kill
him, Adam would not be dead.
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Thus, Steve is the actual cause of Adams death.

Proximate Cause:

It is foreseeable that Steve, a professional assassin, who assaulted Adam on a
deserted street would cause Adams death.

Thus, Steve is the proximate cause of Adams death.

Murder:

The unlawful homicide of a another with malice aforethought, malice my be
found in four ways:

Malice:

Intent fo Kill, intent to cause serious bodily harm, disregard for the high risk to

human life (Depraved Heart) or via the Felony Murder Rule.

Here, the facts are clear, Will asked Steve to kill Adam, and Steve accepted.
Even when Will hd changed his mind - discussed below - Steve responded that
he was going to kill Will anyway.

Here Steve is exhibiting the clear intent to kill Adam.

Thus, Malice is found by the Steve's intent to kill Adam.

First Degree Murder:

Murder which includes the intent fo kill, deliberation and premeditation.
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Here, the facts demonstrate that Steve intended to kill Adam, and it can be
inferred by Steve's actions of assaulting Adam on a deserted street that Steve
had some deliberation and premeditation as to the deed. The amount of time
required for deliberation and premeditation may be short in nature.

Thus, it is quite reasonable to charge Steve with first degree murder.

Second Degree Murder:

All murder which is not murder in the first degree.

Here, the facts indicate that Steve intended to kill Adam and took all of the
intentional steps to do so, however, with adequate mitigation - discussed below -
it would be reasonabie to charge Steve with second degree murder.

Mitigation:
Actions which may reduce the original charges to a crime of less severity.

Here, while Steve clearly intended to kill Adam, and did so, the facts indicate
that Adam had resisted to the point of actually gaining an upper hand, nd placing
Steve in danger of losing his own life.

Mitigating defenses would include, defense of self, and necessity.

Here, at the point where Adam had gained an upper hand in the fight, Steve
became a defender at risk of losing his own life - which, at that point his counse!
should argue that Steve became the victim and needed to protect himself from

death or serious bodily harm.

As Steve's own life had been put at risk, the defense of self became a
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necessity, providing the privilege for Steve to act accordingly.
While these defenses would likely fail, they need to be raised.

If successful...

Voluntary Manslaughter:

The voluntary homicide of another without malice aforethought.

Steve's attorney would argue that, at the point where Steve became a victim, in
fear of his own life, he was privileged to act accordingly to prevent his own death
- and thus, if successful, it would be reasonable to charge Steve with voluntary
manslaughter.

Involuntary Manslaughter:

The accidental killing of another human being without malice aforethought.

If Steve's counsel is really good, he may convince a jury that - once placed in
fear of losing his own life, Steve was simply trying to protect himself an evade

further conflict, and that in the act of defending himself, Steve accidentally killed
Adam.

A charge of involuntary mansiaughter could be reasonable in this case

Merger:

Any charge that Steve can reasonably be charged which is lesser included
charge, may be merged in with the higher level crime for which Steve is actually
convicted of - if any.
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Defenses:

_Defense of Self:

Discussed above, Steve will seek a defense on the basis of Defense of Self,
and certainly will seek mitigating actions to lower the eventual charge he may be
faced with.

It is highly unlikely that any of Steve's defenses would exonerate him of any

culpability, however, with a skilled attorney, Steve may be able to mitigate the
charges against him, and could be partially successful for Steve.

2) State v. Will:

Solicitation:

The asking, urging, demanding or commanding another to do an unfawful act,

or a lawful act by unlawful means.

The facts indicate that Will asked Steve to kill Adam - at that point, the
solicitation is complete as Will had the intention for Adam to be killed.

lt is reasonable to charge Will with Solicitation.

Conspiracy:

Defined and discussed above, it become more vital here with Will.

Will is liable for all of the actions that he instigated by asking Steve to kill Adam.
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It is more important because Will may be held liable for the assault, battery and

murder of Adam as discussed below.

It would be reasonable to charge Will with conspiracy.

Withdrawal:

Successful withdrawal will occur only if the defendant ends any participation
with the intended crime, that their actions had not aided in the successful

completion of the crime, or the defendant contacted law enforcement fo prevent

the crime.

Here, the facts indicate that Will told Steve that he (Will) had changed his mind,
and that he no longer wanted Steve to kill Adam.

Will will argue that he had successfully withdrawn from the conspiracy and
clearly told Steve of that point. Assuming no one else had been involved, this
should be considered as a valid defense - successfully arguing the withdraw

would clear Will of any further charges.

However...

Granting the successful argument that Will no longer wanted Adam killed, Steve
informed Will that he was going fo kill Adam anyway.

Misprision:
The knowledge ad concealment of the known felony of another.

Here, Will learned that Steve intended to kill Adam, yet he remained silent on

that point.
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The fact pattern does not give us any indication that Will took steps to prevent
the intended murder of Adam, and this would need more information for
exploration.

However, the facts also do not indicate if Will notified law enforcement that
Steve had comitted the murder - or, for that matter, if Will even knew Adam was
killed.

If it is shown that Will knew of Steve's intent to kill Adam, that Will knew that
Steve did the killing and that Will never notified law enforcement - misprision
would also be a reasonable charge against Will.

Question #2 Final Word Count = 1287
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3)
Torts

All of the actions for damages below may include the services of a Guardian Ad

Litem due to the age of the children involved.

The Guardian Ad Litem may be an attorney appointed by the court to protect

the rights of children (or incompetent parties) in legal proceedings.

1) Abe v, Gary:

Assault:

The intentional placing of another in apprehension of imminent harmful or

offensive touching without consent or privilege.

Here, Gary yelled at Abe, and apparently got Abe's attention when gary threw
the rock at Abe, Abe was able to duck and avoid the battery, however Abe was
certainly in apprehension of a harmful or offensive touching by the rock had it

successfully hit him.

Thus, Abe could seek damages for the assault.

Intentional Infliction of Emotional Distress (IED}:

Actions by the defendant which are outrageous and which cause severe

reactions in the plaintiff

While Gary certainly intended to make a point here by getting Abe's attention,
then throwing a rock at the child, nothing int he facts indicates that Abe suffered

Paga 1of 11



(Quastion 3 continued)

ID: 00032 (CalBarFY_ 06-24-14_RAM) June 2014 First-Year Exam

from any additional conditions or difficulties due to the incident.

Conclusions: As to Abe, the only real claim he could have is for the assault as

there are no long standing conditions which would result in damages for IED.

2) Betty v. Slideco:

Products Liability:

A manufacturer is liable for all products which they place into the stream of
commerce which cause damages as a result of design, manufacturing, or

warning.

A plaintiff may seek remedies under the theories of Strict Liability in Tor,

Implied Warranty, or Negligence.

Proper Plaintiff / Proper Defendant:

Products liability cases require a proper plaintiff and a proper defendant. Here,
Slideco is a proper defendant as the manufacturer of the slide nd Betty is a
proper plaintiff s the party who was injured by the slide.

Strict Liability in Tort (SLIT):

Defendants who place a product in the stream of commerce, or pass it along,
are held strictly liable to all foreseeable plaintiffs sustaining damages from the

product.

Here, Slideco manufactured the slide in use on that typical summer day, and my
be held liable for defects in design, manufacturing or warning.
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The facts indicate that Betty used the slide, designed for use as playground
slide (while not in the fact pattern, nothing indicates otherwise, thus it may be

inferred).

The 140 degree temperature of the surface of the slide would certainly be
expected to present a potential harm to anyone using it.

Slideco may be held liable for the injuries under SIT as they are indeed the

manufacturer of the slide, and Betty was injured using it.

lmplied Warranty:

The implied warranty in law that the product will be free from causing harm
under reasonable normal use (UCC - 2-314), or, when the seller knows of the

end users intended use, fitness for a particular purpose (UCC 2-315).

We do not have any indications from the fact pattern about the initial acquisition
of the slide, but we may infer that a playground slide would acquire a slide for the
playground to be used by children under normal use, and that the children could
expect a known experience from the use of the slide under these reasonable |

conditions.

It may be inferred that the selier of the slide knew full well that the slide was
intended to be used outside, by children on typical summer days.

As such, Slideco would be liable to Betty for her injuries under UCC 2-314 as

well as UCC 2-315 as burns to the childs legs should not be an intended resuit of
the slide for such purposes.

Negligence:
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The defendants breach of a duty of care owed to the plaintiff which is the actual

and proximate cause of the plaintiffs damages.

Duty:

Manufacturers have a duty to inspect for and correct flaws in design,
manufacturing, or warning of the products they place in the stream of

commerce.

Here, Slideco is the manufacturer of the slide in use, and it has caused a burn to
Betty's legs.

Slideco has a duty to Betly.

Breach:

The products failure to meet the expectations of a reasonable consumer.

Here, the facts indicate that Betty sustained burns on her legs.

Thus, Slideco has breached their duty to Betty.

Causation:

Plaintiff must prove actual and proximate causation to recover damages.

Actual:

But for the slide achieving a temperature high enough to cause burns to Betty's

legs, Betty would not have been damaged.
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Thus, Slideco is the actual cause of Betty's damages.

Proximate:

It is foreseeable that a metal slide, would become very hot on typical summer
days - in fact, this is admitted to in the fact paftern.

Thus, Slideco is also the proximate cause for Bettys damages.

Damages:

Plaintiff must show damages to person or properly to recover damages.

General Damages:

Awarded for pain and suffering as a result of defendants breach of a duty owed

to plaintiff.

Here, Betty will receive general damages for pain and suffering.

Special Damages:

Awarded for all economic expenses in relation to defendant's breach of the duty

owed to the plaintiff.

Here, Betty will be awarded all economic expenses incurred in relationship to

her injuries.

Contributory Negligence:
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A plaintiff who contributes to their own injury may be barred from recovery.

Here, Betty did use the slide but as a child (discussed below) she is not held

liable for her own injuries (minor child).

_Last Clear Chance:

When the defendant had the last clear chance to prevent the plaintiff's injuries,

plaintiff may stilf recover.
Betty did not contribute - as 8 year old child, she could not.

Comparative Negligence:

Compares the negligence of the plaintiff and defendant accordingly.

Pure:

The plaintiff may recover a percentage of their damages if their negligence

exceeds that of the defendant.

Here, Betty may have used the slide, but as a minor child, she is unlikely to be

held to any liability for her injuries.

Betty would receive award of damages in a pure comparative jurisdiction.

Partial:

Plaintiff may be barred from recovery if their negligence either equals (50/50

lose) or exceeds (50/50 would still win) the negligence of the defendant.
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Here, Betty my have used the slide, but as a minor child, she is unlikely to be

held to any liability for her injuries.

Betty would receive award of damages in a partial comparative jurisdiction.

Assumption of the Risk:

When the plaintiff places themselves at risk with knowledge and acceptance

thereof, it is a complete bar to recovery.

Here, Betty is 6 years old, she will not be considered to have been able to

assume the risk of using a slide at a playground.

Misuse of Product:

The use of a product, not as intended, is a bar fo recovery in a products liability

case.
Again, this is a childs slide, at a playground, being used as intended.

Betty did not misuses the product. This defense will fail.

Alteration of the Product:

The alteration of a product after sale removes liability from the manufacturer.

Here, we have no indication of anyone altering the slide in any fashion. We
cannot infer that anyone made any alterations from the facts provided.

Thus, alteration of the product would fail as a defense.
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3} Carl v, Jane:

Negligence:

The defendants breach of a duty of care owed to the plaintiff which is the actual

and proximate cause of the plaintiffs damages.

Duty - Special Duty:

Here, as the babysitter in charge of the three young children, Jane had a special
duty of due care - a fiduciary duty - to the children to be aware and alert for
them.

Breach:

Failure to exercise a duty of due care.

Here, Jane was preoccupied with texting on her cell phone and failed to notice
young Carl kicking a soccer ball and running into the street. Even at normal
speeds of 25 miles per hour, automobiles are a danger to young children.

Jane breached her duty to Carl.

Causation:

Pilaintiff must show that the defendant is the actual and proximate causation of

plaintiffs damages.

Actual:

But for Jane failing to provide adequate attention to Carl, he ran info the street

and was injured.
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Thus, Jane is the actual causation for Carl's injuries.

Proximate:

It is foreseeable (and incredibly well documented!!) that a child at a playground,
playing with any sort of kick ball, will often run into traffic if the ball gets away
from them.

Thus, Jane is the proximate cause of Carl's injuries.

Damages:

Plaintiff must show damages to person or property in order to recover damages.

General Damages:

Recovery for pain and suffering caused by defendant's breach of a duty owed.
Carl will recover for pain and suffering from Jane's breach.

_Special Damages:

All economic expenses in connection with the defendant's breach of a duty

owed fo the plaintiff.

Here, Carl will also recover for all medical and related expenses

Contributory Negligence:

Piaintiffs contribution to their own injuries is a complete bar fo recovery.
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Here, Carl is a six year old, and could not have the capacity to contribute to his
own injuries.

Thus, this defense would fail.

Comparative Negligence:

Compares the negligence of the plaintiff and defendant accordingly.

Pure:

The plaintiff may recover a percentage of their damages if their negligence
exceeds that of the defendant.

Here, Carl, as a six year old child, would not have the capacity for comparative
negligence.

Carl would receive award of damages in a pure comparative jurisdiction.

Partial:

Plaintiff may be barred from recovery if their negligence either equals (50/50

lose) or exceeds (50/50 would still win} the negligence of the defendant.

Here, Carl, as a six year old child, would not have the capacity for comparative
negligence.

Carl would receive award of damages in a partial comparative jurisdiction.

Assumption of the Risk:
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When the plaintiff places themselves at risk with knowledge and acceptance

thereof, it is a complete bar fo recovery.

Here, Carl is 6 years old, he will not be considered to have been able to assume
the risk of playing with-a ball at a playground..

Question #3 Final Word Count = 1672
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4)
Confracts

1) Wholesaler to prevail?

Formation:

A contract formation requires an Offer, Acceptance and Consideration.

Here, the facts indicate that an offer, acceptance, and consideration all existed,

yet things have gone astray.

UCC v. Common Law:

Contracts for goods, movable chattel identifiable at the time of contract, fall
under the rules of the Uniform Commercial Code (UCC) - contracts of services

fall under the rules of the common law.

Here, the contract in question is for widgets, 100,000 of them. Widgets are
movable chattel, which are identifiable at the time of contract, thus, the rules of
the UCC shall apply to this contract.

Merchants:

Merchants regularly deal in the type of good as it relates to the contract in
question. Also, those who hold themselves out as having special knowledge, or

skills involved with the good may also be termed as merchants.

Here, in this contract for 100,000 widgets, we are dealing with parties who are a
manufacturer, clearly a merchant - and a wholesaler, also considered a
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merchant for this contract.

As both parties are merchants, they are expected to conduct themselves with a
higher level of good faith ad fair dealing.

Both parties are merchants.

Merchants Firm Offer (UCC 2-205):

There is no mention of a merchants firm offer in this fact pattern.

Preliminary Negotiations:

Those negotiations prior to a valid offer being tendered.
There are no preliminary negotiations here - Wholesaler made the order directly.
Offer:

Present contractual intent, with certain and definite terms, communicated to the

offerce.

Here, Wholesaler is making an order for 100,000 widgets from Manufacturer,
Wholesaler is offering to buy widgets from Manufacturer on 1 February.

There is an offer from Wholesaler to Manufacturer to buy 100,000 widgets.
The particulars are:

Quantity: 100,000

Time of Performance: by 8 February.
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Identity of the parties: Wholesaler and Manufacturer.

Price: Per the phone call, $5 per widget, scribners error(by Wholesaler) on the
confirmation memo states $6 per widget.

~ Subject Matter: Widgets.

Acceptance:

The unequivocal assent to the terms of the offer.

Manufacturer orally accepted the offer via the telephone call of 1 February, "It's

adeal”

There is a valid acceptance of the offer.

Consideration:

That which is offered in exchange for a return promise involving detriment and

benefit.

Here, the consideration would be payment - in whatever terms the parties agree

on - presumably cash.

Statute of Frauds:

Certain contracts require to be in writing. Prenuptual Agreements, Real Estate,
Debt of Another, Contracts which may not be completed within one year, or

goods of $500 or more.

Here we have 100,000 widgets on an oral agreement of $5 per widget, and an
"error" of $6 per widget on the confirmation agreement.
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Due to the value of this contract, it would require a writing.
In either case - on price - the confirmation letter demonstrates the contractual
intent of the parties by 2 February, and a court of law can find that a contract

existed.

Memo / Contract:

A memorandum of sufficient detail to express the essential points of the
contract, signed by the parly to be charged, will meet the requirements for the

statute of frauds.

Here, on 2 February, Wholesaler sent the confirmation memo with the error in
price of $6, and the additional term (discussed below) of arbitration for disputes.

Thus, contractual intent may be inferred between the parties.

Performance:

Performing actions as if a contract was fully in force, depending on the parties

good faith and fair dealings a court may find that the Statute of Frauds would not

apply.

In any case, there is a writing in exitance, describing the essential terms of the

contract.

Thus - in any case - the Statue of Frauds would be met in this scenario.

Anticipatory Repudiation;

The expression that a party will not perform an absolute duty.
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Here, we have anticipatory repudiation on 8 February, the date the widgets had
been due for delivery, that Manufacturer would not deliver them - as agreed to in
the terms of the memorandum.

This is major breach of the contract.

Demand for Assurances:

When there is reasonable belief that a party will not perform under the
agreement, a written demand for assurances may be sent. The non breaching

parly may suspend their own performance until such assurances are tendered.

Wholesaler did not have an opportunity to write a medan as Manufacturer

refused delivery on the day it was due.

the facts also do not indicate that a writing took place.

Breach:

See above the Anticipatory Repudiation of the contract by Manufacturer is a

major breach of the contract.

Major:

The non breaching party may cease their performance under the agreement

and seek a cause of action for damages.

The Anticipatory Repudiation is a major breach (in bad faith - see below), and

Wholesaler may file a claim against Manufacturer.
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CONCLUSION:

Yes, Wholesaler should prevail in this contract because Manufacturer failed to
conduct themselves with the good faith and fair dealings that would be expected

from merchants.

The refusal to deliver the widgets as agreed upon in the documents places
undue stresses on the plaintiff who should prevail in this matter.

2) Remedies?:

General / Expectation Damages:

Recovery of the expected results of the contract as if it had been a successful

enferprise.

Here, Manufacturer breached the agreement and Wholesaler would be able to

recover general / expectation damages.

_Special / Consequential Damages:

Damages recoverable stemming from the breach, when the defendant had the

knowledge that the damages would occur (Hadley v Baxendale).
Here, Wholesaler did not have the cash or credit to obtain cover, but nothing in
the fact pattern indicates that such a burden would have been known by

Wholesaler.

Thus, it is not likely that Wholesaler would recover these damages.
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Specific Performance:

The defendant is required to fulfill the agreements under the contract.

Here, th best solution for Wholesaler would be the award of specific
performance so that they may obtain the widgets for th $§5 (or even the error of
$6) per widget and the retail price of $25 per widget would cover their profits

{hopefully!)

OF NOTE:

_Different Terms (Battle of the Forms, UCC 2-207):

Under the majority rule, when both parties are merchants (as they are here),

additional or different terms will become prt of the contract UNLESS:
1) The original offer specifically limits the terms to the offer,
2) The different terms materially alter the terms of the offer, or...

3) The offeror objects fo the terms.

This issue does not apply to this scenario as it was the original offeror who had
the different term of the original order, and even the $6 price differential would
have certainly been agreeable when retail prices went up to $25 per widget.
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