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1)
1) Does Company B have a contract with Chip to supply 1,000 Units of Part X?
Discuss.

UCC applies to goods and Part X is a good. The UCC applies in the case.

Both parties would be recognized as MERCHANTS due to Chip being a buyer of

Part X and the manufacturers being manufacturers and all would be expected to

operate with an increased sense of fair dealing.

OFFER:

Can the letter on 1 July be considered to be an offer?

The letter identifies the subject matter, the quantity, the price, the time of
performance and is sent to "several manufacturers."

Company B would argue that this would be construed to be a valid offer.

Due to the specificity to of this invitation to deal and the time requirement (8 July)
being a short time in which to confirm availability, this could be considered a
valid offer.

This is a VALID OFFER under the UCC among MERCHANTS.

TERMINATION:

Did Chip terminate the invitation to deal (offer) in a timely and effective fashion?

Chip can make the argument that, once on notice from Company A that they
could indeed supply Part X, that Chip's notification to the other manufacturers
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was an effective termination and revocation of the original invitation for dealing in
Part X.

Chip originally sent out the invitation to others on 1 July.

Company A notified Chip that they could provide Pat X on 3 July and Chip
mailed out the termination / revocation letter on 4 July (a postal holiday). The
question is if the mail had been received by Company B prior to their letter of 7
July.

The rejection is likely invalid.

REVOCATION:

The revocation, under the MAILBOX RULE, would be effective upon receipt by
Company B, presuming that the original letter could be considered a valid offer,
which arguably could be.

This would be a failed termination by Chip to Company B.

ACCEPTANCE:

Can the 7 July letter from Company B be considered to be an ACCEPTANCE by
Company B?

Presuming the first letter by Chip is considered an Offer, and presuming that the
termination notification did not reach Company B until after they sent their letter
of acceptance, it could be argued that Company B had accepted and entered

into a valid contract with Chip.

Company B's letter of 7 July is a VALID ACCEPTANCE of Chip's offer.
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CONSIDERATION:

Here, the consideration is Part X for payment, there is valid consideration.

There is VALID CONSIDERATION for the 1,000 units of Part X.

DEFENSES to FORMATION:

Chip could argue that the original notice was merely a solicitation for offers.

This should fail as the terms of the memo had been so specific as to be found
that it was actually an offer to be accepted by any of the entities identified in their
individual letter. Time - though not specifically implied - was very much of the
essence in this matter.

Conclusion:

There is a contract formed between Chip and Company B due to the failure for
proper termination of Chips original offer.

2) Assuming that Company B does have a contract with Chip to supply 1,000
units of Part X, does the contract contain a warranty against manufacturing

defects? Discuss.

Yes.

While the original offer by Chip does not require the warranty against
manufacturing defects, Company B's ACCEPTANCE letter of 7 July will include a
warranty against manufacturing defects as an ADDITIONAL CONDITION of the
contract.
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It might be found by the trial of fact that the warranty against manufacturing
defects is a different term that may be stricken from the contract if that came up,
however, it does not appear as though Company B has any reservation about
that point - in fact, it could be their point to enhance the reward of the contract.
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2)
1. With what crimes, if any, can Bob reasonably be charged, and what defenses,
if any, can he reasonably raise? Discuss.

STATE v. BOB:

CONSPIRACY:

Due to Abe and Bob "suddenly grabbing" Van and dragging him into the an alley,
then turning over a ring to Charles, it could be clearly inferred that this was a
conspiracy.

Conspiracy requires agreement among the parties to commit an illegal act, or a
legal act through unlawful means, this will be addressed infra, however, it is clear
by the facts that Abe and Bob conspired to "suddenly grab" Van and drag Van
into an alley.

Bo will not have a defense for the charge of conspiracy due to the nature of the
taking of the ring and other items discussed infra.

ASSAULT:

If Van saw the attack coming at hi, an argument could be made that Bob could
be charged with assault. The facts are not clear if Van ever had any
apprehension of an imminent harmful or offensive touching, so ASSAULT would
probably fail.

BATTERY:

Here, the facts clearly indicate that Abe and Bob "suddenly grabbed" Van and
dragged Van into an alley. It could be inferred that intent to do so was clear, and

Page 1 of 5



(Question 2 continued)

ID: 00290 (CalBarFY 6-26-12_AM) June 2012 First-Year Examination

that the harmful and offensive touching was indeed a battery because it was
without consent.

Bob will be liable for battery and will not have a defense on this charge.
ROBBERY:

Robbery is the taking and carrying away of the chattels of another without
consent or privilege. Here, wile we will address the ring infra, the facts indicate
that Abe and Bob took a "several items" from Van. It cold be inferred that "other
items" refer to items other than the ring and that it is probable that these chattels
in the possession of Van had been his.

Robbery being the unlawful taking of the chattels of another through fear of

harm, the facts indicate that Abe and Bob "severely beat" Van to obtain a ring
and "other items" without privilege or consent. The ring will be discussed infra.

LARCENY:

Larceny is a lesser included crime of Robbery and will merge with that crime.

DEFENSES:

To assault, the facts do not indicate that Van ever saw the beating coming. As

such, assault may fail for lack of factual information.

As to battery, Bob will have no defense, and he used a weapon, "brass
knuckles" int he beating, which would probably be Aggravated Battery in some

jurisdictions.

As to robbery, Bob can argue that the reason for the beating was to obtain a ring
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for Charles, but only if the ring was the property of Charles, and the facts offer
nothing to indicate if this is so. The defense for robbery will fail in any regard due
to the improper attempt to RECAPTURE CHATTEL and due to the taking of the
"other items."

To the charge of conspiracy, Bob will have no defense.

2. With what crimes, if any, can Charles be reasonably charged with and what
defenses, if any, can he reasonably raise? Discuss.

STATE v. CHARLES:

CONSPIRACY:

defined supra, the facts indicate that Abe ad Bob beat Van ad took a ring which
they handed to Charles. The facts give us no clear indication what the
significance of the ring is, however, it is clear that the taking of the ring and giving
it to Charles by Abe and Bob is included in the charge for conspiracy.

Charles will have no defense for conspiracy.

BATTERY:

Abe and Bob committed battery on Van to obtain the ring which was given to
Charles. Conspiracy makes those in agreement vicariously liable for the crimes

of those in agreement with the conspiracy.

Charles will be liable for the battery of Van and will fail in having a defense for

this crime.

ROBBERY:
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Defined supra. Charles will be liable for robbery based on the vicarious liability of
those in agreement with the conspiracy and will fail in having a valid defense for
this crime.

RECEIPT of STOLEN PROPERTY:
The ring. The facts do not indicate if Charles owned the ring and was practicing
self help or the like. It is not clear as to what the other items had been ad there is

no indication that Charles ever received anything else that had been taken from
Van.

The charge of receipt of stolen property would likely fail for lack of evidence
otherwise.

3. With what crimes, if any, can Van be reasonably charged with and what
defenses, if any, can he reasonably raise? Discuss.

STATE v. VAN:

HOMICIDE:

The killing of one human being by another human being.

- FIRST DEGREE MURDER:

The unlawful killing of one human being by another with malice aforethought,

planning and deliberation.

SECOND DEGREE MURDER:
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That murder which is not murder in the First Degree.

VOLUNTARY MANSLAUGHTER:

The intentional killing of another human being without malice:

Here, the facts indicate that Van was "traumatized" by his beating by Abe and
Bob, and that he "decided to carry a knife for protection.”

The facts indicate that Van noted Abe walking toward him, he "suddenly felt fear
and rage," and that when Abe placed his hand in his pocket, that Van
"immediately stabbed Abe, killing him instantly." ‘

Van would most properly be charged with the crime of voluntary manslaughter as
his HEAT of PASSION, WITHOUT the ABILITY to COOL DOWN, and his FEAR
of immediate harmful and offensive touching without privilege or consent would
provide convincing evidence to allow for a valid charge of voluntary
manslaughter.

Conclusion:

Van would be found liable for Voluntary Manslaughter.
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3)
NED v. CARL.:

ASSAULT:

The apprehension of an immediate harmful or offensive touching by another
without privilege or consent.

It is highly likely that as Ned was walking toward Carl, he saw that Carl was
about to throw an orange at him, thus, Carl would be liable for ASSAULT.

BATTERY:

The harmful or offensive touching of another without privilege or consent.

The orange, thrown at Ned by Carl, did indeed touch Ned. Thus, Carl would be
liable to Ned for Battery.

CARL v. NED:

ASSAULT: defined supra.

Carl very likely noted that Ned was approaching him, and that this was going to
be an offensive or harmful touching, thus, Ned would be liable to Carl for
ASSAULT.

BATTERY: defined supra.

Ned "punched Carl in the stomach,” thus, he is liable to Carl for BATTERY.

DEFAMATION:
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The defamatory statements another which are published to a third party who
understands the defamatory nature of the comments to be of and concerning the
defamed party, and which causes damages.

Defamatory:

Ned calling Carl "a coward and a liar" in the local newspaper was certainly a
defamatory statement.

Ned defamed Carl.

Published:

Ned is the publisher of a local newspaper and published the story in the paper..
We can presume that the local paper had a readership of at least one other, so
the defamatory statement was published.

Understood:

The facts actually do not clearly indicate that the readership specifically KNEW
that the story was about Carl specifically, however, it is inferred by the Damages
that it was understood to be Carl whom the readership considered to be the

specific party referred to in the story.

Damages: The facts clearly state that Carl "experienced a substantial decrease

in business consulting thereafter." Carl sustained damages.
DEFENSES:

Consent:
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Certainly, Ned did not have the consent of Carl when he published the
information in the paper.

Truth:

The facts do not indicate what the argument was about, nor do the facts indicate
any veracity of the statements made at the time of the argument, or in the paper.

If the statements in the paper are TRUTH, then truth will be a valid defense for
Ned in the publishing of the information. If not, then truth will not be a defense of
Ned.

Privilege: Constitutional:
If Ned truly and honestly believed that the statements that he had published in

the paper had been true, Constitutional privilege may be available to ed under
the NY Times case.

Conclusion:
Ned would be held liable to Carl absent facts that indicate that the statements
had been, in fact, true or - at least - that Ned truly and reasonably thought that

what he had printed in the paper had been true.

NEIGHBORS v. SUPERSTORE:

NUISANCE - PRIVATE:

The local neighbors of the area surrounding Superstore have an ongoing
complaint against the lighting at Superstore. The facts indicate that the lights go
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on several times a night and that the lights are "bright."

Should enough of the local area be disturbed by the bright lights, there may be a
cause of action for public nuisance, however, since a private nuisance is the
interruption of the enjoyable use of ones land, it is most likely that each of the
neighbors who are disturbed would have a cause of action for PRIVATE
NUISANCE because we are not informed as to the number of residents

concerned.

DEFENSE:

Superstore will argue that the lights are required for the safety and convenience
of their patrons. The finder of fact will have to make an informed decision as to if
the utility of the lights outweighs the rights of the local residents.

The facts do not indicate which had been there first, Superstore or the local
residents, so a balance of benefit will be required.

Conclusion:

The finder of facts has to make the decision of the balance between utility and
the property rights of the residents. It is highly probable that the residents and

the store could come to a viable solution prior to a trial, but that is beyond the

scope of what the facts indicate here.

Page 4 of 4



ID: 00290 (CalBarFY 6-26-12_AM) June 2012 First-Year Examination

4)
STATE v. DONNA:

NEGLIGENT HOMICIDE:

HOMICIDE:

The killing of one human being by another human being.

Dr. Donna is a physician. As such, it is hopefully unlikely that she would be
involved with any sort of intentional homicide of a patient at a hospital.

As such, the primary crime that could be brought against Dr. Donna is that she
was criminally negligent in her actions in the treatment of Alvin.

DUTY:
As a doctor, Dr. Donna owes a duty of due care to the extent that an emergency
room doctor would be held in the treatment of their patients.

BREACH:

Dr. Donna failed in her duty to even examine Alvin. The facts indicate that Dr.
Donna "relying on Nick's statement of his (Alvin) symptoms," Sent Alvin home
with a recommendation to take "bicarbonate of soda." The facts also clearly
indicate that "If Alvin had been" ACTUALLY "examined by Dr. Donna, he would
not have collapsed behind the wheel of his car.”

The facts do not clearly indicate that Dr. Donna would have discovered an actual
or accurate diagnosis of what Alvin's true problem had been, but they do indicate

that he would not have collapsed behind the wheel.
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Dr. Donna Breached her duty of due care to Alvin (and vicariously to those who
had been injured in the resultant traffic accident, but that is torts and facts stop at

the accident).

CAUSATION:

Dr. Donna had a special duty of due care to Alvin in the fact that Alvin was able
to safely and reliably get himself to the emergency room. Had Dr. Donna actually
examined Alvin, he (Alvin) would not have collapsed behind the wheel of his car -
regardless of any diagnosis - because we never find out WHY Alvin crashed his

car...

ACTUAL CAUSE:

But for the lack of proper examination by Dr. Donna, Alvin would not have
collapsed behind the wheel, Dr. Donna is the actual cause of Alvin's injury and
death.

PROXIMATE CAUSE:
It is foreseeable that without the proper examination of Alvin, that his getting
behind the wheel of the car with the "well known" symptoms that he was

experiencing, that Alvin would collapse behind the wheel, thus, Dr. Donna is also

the proximate cause of Alvin's injury / death.
DEFENSES:

Contributory:

It is highly unlikely that Alvin could have contributed to his collapse behind the
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wheel, the facts indicate that his concern is why he went to the hospital in the
first place.

Comparative:

see above.

Last Clear Chance:

Alvin drove himself to the hospital, once he arrived, Dr. Donna had the last clear
chance to prevent this scenario from unfolding as it did.

Assumption of the Risk:

Alvin based his actions on the care he received at the hospital, Alvin could not
have assumed the risk.

MITIGATION:

Unlikely available for a defense for Dr. Donna. Regardless of the fact that she
had already worked a fourteen hour shift, she was the physician on duty for that
shift. There are no facts which indicate, in any fashion, that Dr. Donna could not
have provided proper medical care for her patient (Alvin) once he had
successfully arrived at the emergency rooms facilities.

CONCLUSION:

Dr. Donna should be found Criminally Negligent for the Homicide of Alvin.
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